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HAMILTON COUNTY, OHIO

	State of Ohio
	:
	CASE NO.:  «casenumber»

	             PLAINTIFF            
	:
	JUDGE:  «judge»

	-vs-
	:
	

	«defendant»
             DEFENDANT
	:

:
	motion TO DISMISS for lack of speedy trial


Now comes «defendant», by and through counsel, and hereby moves the Court to dismiss the charges pending against «him_her» in this action pursuant to R.C. 2901.13, Section 16, Article I of the Ohio Constitution, and the Sixth and Fourteenth Amendments to the United States Constitution. A memorandum in support is attached.
	Respectfully Submitted,



	_________________________________

	«attorney»,  # «osc_number»

	Attorney for Defendant

	«address1»

	«city», «state»  «zip»

	«phone»

	


MEMORANDUM


Under R.C. 2901.13 a defendant’s prosecution for a misdemeanor shall be barred unless it is commenced within two years of the offense. R.C. 2901.13(A)(1)(b). “A prosecution is commenced on the date an indictment is returned or an information filed, or on the date a lawful arrest without a warrant is made, or on the date a warrant, summons, citation, or other process is issued, whichever occurs first.” R.C. 2901.13(B). “A prosecution is not commenced upon issuance of a warrant, summons, citation, or other process, unless reasonable diligence is exercised to execute the same.” Id. (Emphasis added). State v. King, 103 Ohio App. 3d 210, 213, 658 N.E.2d 1138 (1995). The prosecution bears the burden of proving that a criminal case prosecution commenced within the two-year statute of limitations. Id. at 212. 


The First District Court of Appeals has defined “reasonable diligence” as compliance with Crim.R. 4(D), which clearly states that a warrant is executed by an arrest or summons. State v. Greer, 2 Ohio App.3d 399, 400, 442 N.E.2d 473 (1981). For police officers to commence a prosecution, personal service is required when a summons is issued in lieu of arrest. Crim. R. 4(D)(3). For non-police officers, personal or residential service is required when a summons is issued in lieu of arrest. Id.  

Further, Mr. Davis asserts the charges against him are barred on Constitutional grounds. As the second syllabus in State v. Luck, 15 Ohio St.3d 150, 153, 15 Ohio B. 296, 472 N.E.2d 1097(1984) [**8] states, "[a]n unjustified delay between the commission of an offense and a defendant's indictment therefore, which results in actual prejudice to the defendant, is a violation of the right to due process of law under Section 16, Article I of the Ohio Constitution and the Fifth and Fourteenth Amendment to the United States Constitution." Luck, 15 Ohio St.3d at 154, 472 N.E.2d at 1102. See also, United States v. Lovasco, 431 U.S. 783, 789-790, 97 S.Ct. 2044, 52 L.Ed.2d 752(1977). 


An unjustified delay in the commencement of a prosecution occurs when the state, “through negligence or error in judgment, effectively ceases the active investigation of a case, but later decides to commence prosecution upon the same evidence that was available to it at the time that its active investigation was ceased." Luck, 15 Ohio St.3d at 158, 472 N.E.2d 1097. The length of delay is a key factor in this determination. Id. 


Mr. Davis is prejudiced by the State’s delay in pursuing his prosecution. Evidence against him has dissipated. Mr. Davis is no longer in contact with the issuer of the check in question. Further, he bears the loss of exculpatory evidence due to the cessation in the prosecution of his case. Therefore, this delay is unjustified and the charges against Mr. Davis should be dismissed. Thus, the State did not commence its prosecution against Mr. Davis with the required reasonable diligence, and, accordingly, he  moves the Court to dismiss this case as required by R.C. 2901.13(A)(1)(b).

	Respectfully Submitted,



	_________________________________

	«attorney»,  # «osc_number»

	Attorney for Defendant

	«address1»

	«city», «state»  «zip»

	«phone»

	


CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was served upon the Hamilton County Prosecutor/City of Cincinnati Prosecutor on ___________________ by:

 Ordinary Mail          Fax          Hand Delivery          Dedicated Drop Box

	

	_________________________________









        Attorney for Defendant
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