«header»
HAMILTON COUNTY, OHIO

	State of Ohio
	:
	CASE NO.:  «casenumber»

	             PLAINTIFF            
	:
	JUDGE:  «judge»

	-vs-
	:
	

	«defendant»
             DEFENDANT
	:


	MOTION TO SUPPRESS 


«defendant» asks the Court, pursuant to Crim. R. 12(C)(3), to suppress the evidence obtained after «pronoun» unlawful stop and warrantless seizure including:

1.
Any tests of «lastname»'s coordination, sobriety, alcohol or drug level, including chemical tests. «lastname» asks the Court to require the State to lay the foundation for the admission of these tests at trial by demonstrating conformity to the requirements of the Ohio Revised Code, the Ohio Administrative Code, and all applicable provisions of the Constitution of the United States and the State of Ohio. These requirements are stated with specificity within the body of this motion.
2.  
Any observations and opinions of the police officer(s) who stopped «lastname» and arrested and tested «him_her» regarding «pronoun» sobriety and alcohol level.

3. Statements made by «lastname».

4. Any physical evidence obtained by the police.


«lastname» submits that the State bears the burden of proof to justify «pronoun» warrantless seizure and to show why the above evidence should not be suppressed for the following reasons:

1. There was no lawful cause to stop «lastname», detain «him_her», nor probable cause to arrest «him_her» without a warrant.

2. The individual who administered field sobriety tests to «lastname» was not certified to administer the tests and administered them in a manner that jeopardized their scientific validity. Specifically the tests were not administered in substantial compliance with the testing standards in effect at the time the tests were administered. R.C. 4511.19 (D) (4) (b).
3. The individual who administered field sobriety tests on «lastname» administered tests that are not credible and reliable as required by R.C. 4511.19 (D) (4) (b).

4. The test or tests to determine «lastname»’s alcohol or drug level were not taken voluntarily and were unconstitutionally coerced by the threat of loss of license not sanctioned by the requirements of R.C. 4511.191

5. The urine sample was not collected in accordance with division (D) of section 4511.19.

6. «lastname»’s urine sample was not deposited into a clean glass or plastic screw top container nor was it capped pursuant to OAC 3701-53-05(D).

7. The collection of «lastname»’s urine specimen was not witnessed pursuant to OAC 3701-53-05(D).

8. The urine specimen was not collected according to the procedures set forth in the procedure manual of the laboratory that performed the analysis pursuant to OAC 3701-53-05(D).

9. The urine specimen was not analyzed in accordance with paragraph (D) of OAC 3701-53-06 pursuant to OAC3701-53-05(D).

10. «lastname»’s urine container was not sealed in a manner to detect tampering pursuant to OAC 3701-53-05(E).

11. «lastname»’s urine container did not contain a label which contained the information required in OAC 3701-53-05(E) (1), (2), and (3).

12. «lastname»’s urine sample was not kept refrigerated at all times except for transit or examination pursuant to OAC 3701-53-05(F).

13. The laboratory which performed the tests of «lastname»’s urine did not maintain a copy of the chain of custody of the results for alcohol or drugs of abuse for the three year period required by OAC 3701-53-06(A)

14. The urine specimen obtained from «lastname» and analyzed by the laboratory has not been retained in accordance with OAC 3701-53-05 pursuant to OAC 3701-53-06(A).

15. The laboratory analyzing «lastname»’s urine specimen did not participate in the national proficiency testing program using the applicable technique or method for which the laboratory personnel sought a permit under rule 3701-53-03 of the administrative code pursuant to OAC 3701-53-06(B).

16. The laboratory performing the test did not maintain at least one copy of the written procedure manual in use for performing tests under rule 3701-53-03 of the OAC in the area where the tests were performed pursuant to OAC 3701-53-06(C). 

17. The laboratory personnel did not conduct the test in accordance with the laboratory’s written procedure manual pursuant to OAC 3701-53-06(C).

18. The designated laboratory director did not review, sign, and date the written procedure manual as certifying the manual in compliance pursuant to OAC 3701-53-06(D).

19. The designated laboratory director did not ensure that any changes in a procedure were approved, signed, and dated by the designated laboratory director pursuant to OAC 3701-53-06(D)(1).

20. The designated laboratory director did not ensure that a copy of each procedure is maintained with the date the procedure was first used and the date was revised or discontinued pursuant to OAC 3701-53-06(D)(2).

21. The designated laboratory director did not ensure that a copy of the procedure is retained for the later of three years after a procedure was revised or discontinued or in accordance with a written order by any court to the laboratory to save a specimen that was analyzed under that procedure pursuant to OAC 3701-53-06(D)(3).

22. The designated laboratory director did not ensure that the laboratory technicians who analyzed «lastname»’s urine were adequately trained and experienced to conduct testing of bodily fluids for alcohol and drugs nor did the designated laboratory director ensure and document the maintained competency of laboratory technicians pursuant to OAC 3701-53-06(D)(4).

23. The designated laboratory director did not monitor the work performance and verify the skills of the laboratory technicians involved in the testing of «lastname»’s sample pursuant to OAC 3701-53-06(D)(4).

24. The designated laboratory director did not ensure that the procedures manual referred to the criteria the laboratory used in developing standards, controls, and calibrate for the technique or method involved in analyzing «lastname»’s urine sample pursuant to OAC 3701-53-06(D)(5).

25. The designated laboratory director did not ensure that a complete and timely written procedure manual was available and followed by laboratory technicians during the analysis of «lastname»’s urine sample pursuant to OAC 3701-53-06(D)(6).

26. The person analyzing «lastname»’s urine sample did not have a laboratory technician’s permit and was not under the general direction of a laboratory director pursuant to OAC 3701-53-07(A).

27. The laboratory technician who analyzed «lastname»’s urine did not conduct a technique or method of analysis that is listed on the laboratory director’s permit pursuant to OAC 3701-53-07(A).

28. The laboratory technician who analyzed «lastname»’s urine did not complete the proficiency exam, administered by a national program for proficiency testing for the approved technique or method of analysis used to test «lastname»’s urine, in a satisfactory manner, pursuant to OAC 3701-53-07(A)(1).

29. The laboratory technician who analyzed «lastname»’s urine had not been certified by the designated laboratory director that he or she is competent to perform all procedures contained in the laboratory’s written procedure manual for testing specimens, pursuant to OAC 3701-53-07(A)(2).

30. The laboratory technician who analyzed «lastname»’s urine did not meet the requirements set forth in OAC 3701-53-07 (A)(2)(a), (b), (c), (d). 

31. «lastname»’s urine specimen was not analyzed in the laboratory by a person who has a laboratory director’s permit or, by a person who has a laboratory technician’s permit under the general direction of a laboratory director, pursuant to OAC 3701-53-07(E).

32. The person analyzing «lastname»’s urine, if they were a laboratory technician, did not conduct a technique or method of analysis that was listed on the laboratory director’s permit, pursuant to OAC 3701-53-07(E).

33. The laboratory director of the laboratory where «lastname»’s urine was analyzed does not meet the qualifications for said laboratory director’s permit, pursuant to OAC 3701-53-07(E)(1).

34. The laboratory technician who analyzed «lastname»’s urine did not meet the qualifications for laboratory technicians set forth in OAC 3701-53-07(E)(2).

35. The person analyzing «lastname»’s urine was not subject to surveys and proficiency examinations as required by OAC 3701-53-08.

36. The person who analyzed «lastname»’s urine did not have a permit as required by OAC 3701-53-09.  

37. Statements obtained from «lastname» were done so in violation of «pronoun» rights under the Fifth and Sixth Amendments to the United States Constitution, made applicable to the States by the Fourteenth Amendment, and Article I, Section 10 of the Constitution of the State of Ohio.
38. Physical evidence seized from «lastname» or «pronoun» vehicle was done so in violation of the Fourth Amendment to the Constitution of the United States, made applicable to the States by the Fourteenth Amendment, and by Article I, Section 14 of the Constitution of the State of Ohio.

STATEMENT OF FACTS

(Relate the facts of your particular case here)

memorandum in support

Evidence flowing from an illegal stop, detention or arrest cannot be used to convict «lastname».  State v. Chatton (1974), 11 Ohio St.3d 59, 463 N.E.2d 1237; State v. Timson (1974), 38 Ohio St.2d 122, 311 N.E.2d 16; State v. Walters (1985), Hamilton App. No. C-840413, 1985 WL 6718.  

Any time the driver of a moving vehicle is ordered to stop and is detained, even briefly, there is a seizure governed by the Fourth Amendment.  United States v. Dunbar (1979), 470 F.Supp. 704, 706.  A routine traffic stop will be considered a reasonable seizure if the police officer has probable cause to believe that a traffic violation has occurred.  Whren v. United States (1996), 517 U.S. 806, 810; State v. Chatton (1984), 11 Ohio St. 3d 59, 61, 463 N.E.2d. 1237, 1239.
The provisions of R.C. 4511.191 are not applicable unless «lastname» was properly advised of the Ohio Implied Consent Provision and was validly arrested by an officer who at the time of the arrest, “[had] sufficient information, derived from a reasonably trustworthy source of facts and circumstances, sufficient to cause a prudent person to believe that the suspect was driving under the influence.”  State v. Homan (2000), 89 Ohio St. 3d. 421, 427, (citing Beck v. Ohio (1964), 379 U.S. 89, 91).  When implied consent warnings are misstatements of the law, consent is involuntary and such evidence is unconstitutionally obtained under the Fourth Amendment.  Therefore «lastname»’s alcohol and drug test must be suppressed.  State v. Taggart (August 20, 1987), No. 86 CA 21 Washington App. No. 86 CA 21, 1987 WL 15982, unreported.  

If the State intends to introduce evidence of «lastname»’s performance on field sobriety tests or divided attention exercises, or for them to serve as evidence of probable cause to arrest, the tests or exercises must have been administered in compliance with standardized testing procedures in effect at the time the tests were administered. R.C. 4511.19 (D) (4) (b). Homan at 424.  Compliance is critical because the field sobriety tests only allow for small margins of error.   Id. at 425.  “It is well established that in field sobriety testing even minor deviations from the standardized procedures can severely bias the results.”  Id. at 426.  

The Courts of this jurisdiction universally take judicial notice of the NHTSA manual. The manual describes scientific studies demonstrating the tests’ credibility and reliability when administered in the prescribed manner. The manual also describes the specific prescribed manner for administering each of three approved tests. Before the Court may consider any other purported field sobriety test for any purpose., the State must demonstrate by clear and convincing evidence that those tests are reliable and credible. The state must also show that they were generally accepted at the time they were administered. R.C. 4511.19 (D) (4) (b).
The totality of facts and circumstances surrounding the arrest do not evidence probable cause to arrest «lastname».   Homan at 427, (citing State v. Miller (1997), 117 Ohio App. 3d 750, 761, 691 N.E.2d 703, 710).  Detecting an odor of alcoholic beverage about «lastname»’s person coupled with minor traffic violation(s) is not adequate for probable cause to arrest for driving under the influence.  State v. Taylor (1981), 3 Ohio App. 3d 197, 44 N.E. 2d 481.  

Before the results of any alcohol or drug test given to «lastname» are admissible in evidence, the State must lay the foundation for the admission of that test at the hearing on the Motion to Suppress demanded by «lastname». State v. French (1995), 72 Ohio St. 3d 446.  It is incumbent upon the State to show that the instrument was in proper working order, that its manipulator had the qualifications to conduct the test, and that such test was made in accordance with the Ohio Department of Health Regulations, as well as within the two hour testing limitation of Ohio Revised Code, Section 4511.19(B); City of Newark v. Lucas (1988), 40 Ohio St. 3d 100; Aurora v. Kepley (1979), 60 Ohio St. 2d 73 ; Cincinnati v. Sand, (1975) 43 Ohio St. 2d 79, Crawford v. Washington (2004) 124 S.Ct 1354. The State must also demonstrate substantial compliance with the record keeping requirements of Ohio Adm. Code 3701-53-04 and 3701-53-01.  State v. Lipsky (2002), Hamilton App. No C-010473.  State v. French (1995), 72 Ohio St. 3d 446, State v. Douglas  (2004) 2004 WL 2421847 (Ohio App. 1 Dist.), State v. Campbell Ohio 1st District, Appeal Nos. C-04396, 04397, 04398. Although these last cases cited are breath test cases, their rational also applies to urine tests as well.


Furthermore, although the standard of conformity that must be met to satisfy these regulations is “substantial compliance”, that standard will allow only de minimis errors easily recognizable as such. The Court should not infringe on the authority of the Director of Health by second-guessing whether the regulation the State has not complied with is necessary to ensure the reliability of alcohol test results. State v. Burnside (2003) 100 Ohio St. 3d 152.


«lastname» further contends that custodial statements taken from «him_her», items seized, and tests performed by «lastname» were done in violation of «pronoun» rights under the Fourth, Fifth, Sixth and Fourteenth Amendments of the Constitution of the United States, Article I Sections 10 and 14 of the Ohio Constitution, and procedural safeguards established by the United States Supreme Court in Miranda v. Arizona 348 U.S. 436 (1966);  State v. Buckholz (1984) 11 Ohio St.3d 24, 462 N.E.2d 1222.  







  Respectfully Submitted,

	___________________________________

	«attorney»,  # «osc_number»

	Attorney for Defendant

	«address1»

	«address2»

	«city», «state»   «zip»

	«phone»


CERTIFICATE OF SERVICE

I hereby certify that a copy of this document was delivered to the office of the Prosecutor on June 1, 2006.  








__________________________________

Attorney for Defendant


Click here to view the cases for this motion
